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UNITED STATES DISTRICT COURT
SOUTHER { PISTRICT OF NEW YORK

A S o
] ¥TH COMMUTER RAILROAD COT&E%@ g_ %ﬁ ﬁ. 3 (}:}
and THE LONG ISLAND RAIL, ROAD COMPANY, Civil Action No.
Plaintiffs,
COMPLAINT
-against-
- ROCLA CONCRETE TIE, INC., ' _ PLAINTIFFS DEMAND
TRIAL BY JURY
Defendant, T
‘ JUN g 200E
Plaintiffs, Metro-North Commuter Railroad Compamy and The Long i
L 5_6(3 s 'Y |
Island Railroad Company, by their attorneys, aver as follows for|their C@mmtﬁ;gams)g

defendant Rocla Concrete Tie, Inc.:

PARTIES

1. At all times relevant hereto, plaintiff Metro-North Commuter
Railroad Company (“Metro-Noith) was and is a public benefit corporation organized
and existing under and by virtue of the laws of the State of New Ydrk, and a subsidiary of
the Metropolitan Transportation Authority (“MTA”).

| 2. Atall times relevant hereto, plaintiff The Long Island Rail Road

Company (“LIRR”) was and is a public benefit corporation organized and existing under
and bylvirtue of the laws of the State of New York, and a s_ubsidiary of the_ MTA.
(Metro-North and LIRR are referred to collectively herein as the “Railroads.”)

3. Collectively, the Railroads operate commuter railroad lines in

eleven counties in New York State, as well as in the State of Connecticut, and are
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responsible for carrying hundreds of thousands of passengers a day as a vital part of the
mass transportation system of the New York metropolitan area.

4. Upon information and belief, at all times relevant hereto, defendant
Rocla Concrete Tie, Inc. (“Rocla”), was a foreign corporation organized and existing
under and by virtue of the laws of the State of Texas, with its principal place of business
in Denver, Colorado. Rocla is & manufacturer of concrete railroad ties and related
products for railroads.

JURISDICTION AND VENUE

5. This Court has jurisdiction of the subject matter of this action
pursuant to 28 U.S.C. § 1332(a)(1), in that this is a civil action between citizens of
different States, and the matter in controversy exceeds the sum or value of $ 75 ,000,
exclusive of interest and costs.

6. Venue is proper in the District pursuant to 28 U.S.C. § 1391(a) in
that a substantial part of the events or omissions giving rise to the claim occurred in this
 District, and a substantial part of property that is the subject of the action s situated in

this District. Venue is also proper in this District pursuant to the agreement of the parties,

THE 1997 CONTRACT
7. In or about February, 1997, based on Metro-North Bid Inquiry

#5830A4, the Railroads awarded Purchase QOrders for the purchase of certain concrete
rai]road ties and ancillary hardware (the “1997 Concrete Ties”), to Rocla. (The Bid
Inquiry, including the technical Specifications included therewith, Addenda Nos. 1 and 2
thereto and the subsequent Purchase Orders and Change Orders thereto are hereinafter

referred to as the “1997 Contract,” and copies thereof are annexed hereto as Exhibit A.)



Case 1:06-cv-04369-LTS Document1 - Filed 06/09/2006 Page 3 of 30 |

8. The 1997 Contract includes various covenants, warranties and

guarantees in favor of plaintiffs, including but not limited to the following:
(8)  Rocla warranted, in Section 1.4 of the Specifications included in

the 1997 Contract, that the 1997 Concrete Ties would provide a service life of 50

years, as follows:

The concrete cross ties and shoulder inserts must provide a service life of
fifty (50) years when exposed to the service conditions of Metro-North
Commuter Railroad. The ties must be capable of withstanding the
variations in track conditions allowed by the Federal Railroad
Administration Track Safety Standards, and the track maintenance

- operations needed to keep track conditions within these standards. The
ties will be exposed to a high-density mix of passenger and freight trains,
and the extremes of weather common to the New York Metropolitan area.
The Manufacturer will be responsible for assuring that the manufacturing
process will yield a product able to meet the service life requirements.

(b)  Similarly, Section 1.1 of the Specifications included in the 1997

Contract provides, in pertinent part:

It is the contractor’s responsibility to address all design considerations and

perform all testing as required to assure that the intended tie performance

be attained with particular regard t0 minimum concrete tie service life (50
- years) under service requirements delineated below.

(c) Section 2.2.9 of the Specifications included in the 1997 Contract
provides, in pertinent part:

It shall be the contractor’s responsibility to select materials and design a
mixture which will be able to withstand freezing and thawing cycles and
not be susceptible to alkali-aggregate reactivity. :

(d)  Addendum No. 2 to the Bid Inquiry, which is part of the 1997

Contract, provides, in pertinent part:

The contractor warrants that the concrete ties furnished under this contract
will comply with the specifications in all respects and will be free of

. defects in materials or workmanship. The contractor’s lability under this
Warranty shall be limited to the repair or replacement of the concrete ties,

-3.
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at the discretion of Metro-North, plus the cost of freight, for up to 25 years
after delivery to Metro-North. The contractors liability for the cost of
freight under this Warranty shall be Emited to $12.00 per tie.

The contractor warrants the Hardware System for a period of five years

after installation of the tie and will replace defective material excluding
Iabor.

9. The 1997 Contract also contains the following provision with

regard to choice of law, jurisdiction and choice of forum
This order shall be interpreted in accordance with the Laws of the State of
New York. The Seller agrees to submit any controversies arising out of
this order to the New York City Courts except as may otherwise be
provided by applicable statutes.

(Addendum No. 1, Section 28.)

10. Pursnant to the terms of the 1997 Contract, Rocla was obligated to
deliver concrete ties to the Railroads. In 1997 and 1998, Rocla delivered approximately
270,000 concrete ties to Metro-North and 64,000 concrete ties to LIRR, al] pursuant to
the 1997 Contract. The 1997 Concrete Ties were installed on the commuter railroad

Systems operated by Metro-North and LIRR, including on vital main line tracks such as

LIRR’s Main Line Track 1 and on various segments of Metro-North’s Hudson Line.

ROCLA’S BREACH

11 Subsequent to delivery and installation of the tiés, Railroad
personnel observed cracking in the 1997 Concrete Ties received from Rocla. Testing
. performed on behalf of the Railroads confirmed latent deficiencies in the 1997 Concrete
Ties in violation of the 1997 Contract; specifically, testing confirmed that the ties were
evidencing alkali-silicate reaction (*ASR”) and delayed ettringite formation (“DEF”), or

a combination of both.
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12. The defects in the 1997 Concrete Ties could not have been
discovered at the time of delivery. Testing sufficient to reveal the defects would not
ordinarily be performed by a buyer at the time of delivery. It was reasonable for the
Railroads not to perform such tests at the time of delivery.
13. Upon information and belief, there are defects in the 1997
Concrete Ties other than, or in addition to, the defects revealed by the Railroads’ tests.
Upon information and belief, the defects in the 1997 Concrete Ties render it impossible
to bring the ties into 'compliance with the contractual specifications by means of repair,
14 On or about October 4, 2004, Metro-Nozrth, on behalf of itself and
LIRR, wrote to Rocla demanding performance under the applicable contractual
warranties. The letter stated, in pertinent part, that:
Recently, the Railroads have observed that a significant number of the
Rocla ties are undergoing varying rates of failure, ranging from hairline
cracks to extensive “mapped” cracking to severe deterioration, where the
tie is actually falling to pieces. In increasing numbers of the ties the
prestressed strands are pulled in and the rail seats are broken, resulting in
loss of structural strength, and the inability to bear loads. The condition of
the ties in general has been found to be progressive, in that apparently
normal ties are seen to develop cracking, and ties already evidencing
cracking have subsequently failed. The defective ties are creating major
safety and operational concerns for the Railroads.

(A copy of the October 4, 2004, letter is annexed hereto as Exhibit B.)

15. Subsequent to the October 4, 2004 letter, the 1997 Concrete Ties
continued to deteriorate, such that soon thereafter Metro-North was forced to issue “slow
orders” on certain segments of its Hudson Line tracks between Tarrytown and Croton.
Further, the Railroads were performing, and are continuing to perform, “spot”

replacement of failed 1997 Conerete Ties, Such “spot” replacement is extremely costly

as it is performed without full mechanization.
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16.  Rocla failed to make a conforming tender under the 1997: Contract,
rectifying the breach of \.Jvarranty‘ Accordingly, by letter dated .April 26, 2005, Metro-
North informgd Roéia of its decision to replace Rocla ties on its Hudson Line, from
approximately Tarrytown to Croton. (A copy of the April 26, 2005, letter is annexed
hereto as Exhibit C.) Shortly thereafter, Rocla was informed that LIRR, for the same
reasons, would be replacing approximately 6 miles of Rocla ties on its Main Line, also in
2005. At that timé, over 50 percent of the ties in those segments of track were evidencing
some degree of cracking.

17. | Thereafter, as no conforming tender had been made, Metro-North
North wrote to Rocla on May 25, 2005, on behalf of itself and LIRR, confirming its
intention to commence replacement of the ties on the referenced section of track, using
replacement materials obtaﬁled from other vendors, and informing Rocla that Metro-
North and LIRR would pursue all remedies under the warranty and the applicable Jaw.
Metro-North and LIRR also reserved tﬁeir right to revoke acceptance of the 19.97
Concrete Ties under the contract. (A copy of the May 25, 2005, letter is annexed hereto
as Bxhibit D.)

| 18. - The Railroads have commenced replacing the defective 1997
Concrete Ties, and approximately 50,000 ties have been replaced to date. The
replacements are being performed using mechanized equipment, specifically a Tie-
Laying Machine (“TLM"), which on a per-tie basis is less costly than “spot” repiacement.
Nevertheless, to date the Railroéds have incurred approximately $20 million in expenses

to replace the defective ties. Although Rocla has provided replacement ties to the
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Railroads, it has refused to make the Railroads whole for the _insta]lation costs incurred as
a result of the defects in the original. 1997 Concrete Ties.

19. The Railroads continue to monitor the ongoing deterioration of
Rocla 1997 Concrete Ties on other sections of the Railroads, and have informed Rocla
that replacement of some-or all of the remaining ties purchased under the 1997 Contract
will be necessary. Such future replacem;ant projects will be scheduled and perforﬁled by
the Railroads subject to safety requirements and ongoing operational constraints.

20.  Roclais confractually obligated under the terms of its wafranty to
provide the Railroads with replacement ties for all of the 1997 Concrete Ties and to
reimburse the Railroads for ail costs incurred by fhem in. installing replacement ties.
Alternatively, if Rocla’s warranty obligations are construed as being limited to anything
less than all of the foregoing, then the warranty fails of its essential purpose, and such

limitation does not apply.

COUNT I

BREACH OF EXPRESS WARRANTIES

21.  Plaintiffs repeat, reiterate, and reallege each and every allegation
contained in paragraphs 1 through 20 with the same force and effect as if set forth here in

full,

22.  Rocla made express wai‘rénties to plaintiffs, including but not
limited to the warranties as set forth in paragraphs 23 to 27 below.

23.  Rocla warranted that the 1997 Concrete Ties would provide a
service life of 50 years when éXposed to the service conditions of Metro-North

Commuter Railroad; would be capable of withstanding the variations in track conditions
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allowed by the Federal Railroad Administration Track Safety Standards, and the track
maintenance operations needed to keep track conditions within these standards; and
‘would be able to meet the service life requirements, which would include exposure to a
high-density mix of passenger and freight trains, and the extremes of weather common to

the New York Metropolitan area.

24. Rocla warranted that it would select materials and design a mixture
that would be able to withstand freezing and thawing cycles and not be susceptible to
alkali-aggregate reactivity.

25. Rocla warranted that the 1997 Concrete Ties would comply with
the specification in all respects and would be free of all defects in materials or
workmanship.

26.  Rocla warranted that it would institute Quality Control programs
under which it would perform sufficient inspéctions and tests to assure conformance to
applicable standards, specifications and drawings with respect to materials, workmanship
and fabrication.

27.  Rocla warranted that, for up to 25 years after delivery of the 1997
Concrete Ties, it would repair or replace the 1997 Concrete Ties, at the Railroads’ option,
if they do not comply with the spécifications in all respects or are not free of defects in

“materials or workmanship.
28.  Rocla breached its express promises, guarantees and warranties.
29.  Plaintiffs gave defendant timely and reasonable notice of each and

all of defendant’s breaches of express warranty. Defendant failed to cure such breaches.

+
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30.  As adirect, proximate and foreseeable result of defendant’s breach
of express warranties, plaintiffs have sustained and will sustain damages m the sum of at

least $ 137 million.

COUNT II

BREACH OF IMPLIED WARRANTY OF MERCHANTABILITY

3t.  Plaintiffs i‘epeat, reiterate, and reallege each and every allegation
contained in paragraphs 1 through 30 with the same force and effect as if set forth here in -
fu]i.

32.  The specifications for the 1997 Concrete Ties contained in the
1997 Contract include without lirnitation the requirements that they be designed and
tested to assure thét they would obtain uniform quality, durability, and performance
throughout their minimum service life of fifty (50) years under the service conditions
present on the Railroads; that materials and a design mixture would be selected such that
the 1997 Concrete Ties would be able to withstand freezing and thawing cycles and not
be susceptible to alkali-aggregate reactivity; that they would be designed and
manufactured pursuant to a sufficient Quality Control pro gram to assure conformance
with the specifications; and fhat the 1997 Concrete Ties would comply with 1;he
specifications in all respects and would be free of all defects in materials or
workmanship.

33.  Contrary to the contractual requirements, the 1997 Concrete Ties
were not designed and manufactured to obtain. a minimum service life of fifty (50) years;

are not suitable for the service conditions present on the Railroads; are not able to

withstand freezing and thawing cycles and are be susceptible to alkali-aggregate
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reactivity; were not designed and manufactured pursuant to a sufficient Quality Control
program, and are not free of defects in material and workmanship; as well as evidencing

other flaws, defects and nonconformities,
34, The 1997 Concrete Ties were and are of ununerchantable, defective
and inferior quality, and are unsuitable for commuter rail servicel.
35, As a direct, proximate and foreseeable result of defendant’s breach
of their warranty of merchantability, plaintiffs have sustained and will sustain damages in

the sum of at least $ 137 million.

COUNT III
BREACH OF IMPLIED WARRANTY OF FITNESS
FOR PARTICULAR PURPOSE
36.  Plaintiffs repeat, reiterate, and reallege each and every allegation

contained in paragraphs 1 through 35 with the same force and effect as if set forth here in

full.

37. At the time of contracting, defendant knew, or had reason to know,
inter alia, that plaintiffs had at least two panicular purposes for requiring the 1997
Concrete Ties as specified: (i) to provide reliable, safe and comfortable commuter rail
service to the people of the States of New York and Connecticut; and (ii) to save costs of
track maintenance and repair and service disruptions through the use of ties designed and

manufactured for a long service life.

38.  Also at the time of contracting, defendant knew or had reason to
know, inter alig, that plaintiffs were relying on defendant’s skill and judgment as
- manufacturers of ties for the railroad industry suitable to accomplish plaintiffs’ said

particular purposes, and plaintiffs so relied.

-10-
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39. By reason of the foregoing there exists an implied warranty by
defendant in favor of plaintiffs that the 1997 Concrete Ties are fit for the particular
purposes set forth in paragraph 37 above.

40.  The 1997 Congcrete Ties are not and were not fit for the said
particular purposes.

41.  As adirect, proximate and foreseeable result of defendant’s breach
of its warranty of fitness for particular purpose, plaintiffs have sustained and v?ill sustain

damages in the sum of at least § 137 milkion.

COUNT IV

TENDER OF NON-CONFORMING GOODS

42.  Plaintiffs repeat, reiterate, and reallege each and every allegation
contained in paragraphs 1 through 41 with the same force and effect as if set forth here in
full.

43 Upon information and belief, all of the 1997 Concrete Ties are
non-conforming goods, in that they do not conform to the Technical Specifications
incorporated in the 1997 Contract. That non-conformity substantially impairs the value
of the ties to the Railroads.

44,  The 1997 Concrete Ties were initially accepted without discovery
of such non-conformity, and the Railroads acted reasonably in accepting the ties based
both on the difficulty of discovering the nonconformity before acceptance and on Rocla’s

express assurances that the ties would conform to the Technical Specification.

-11 -
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45.  Upon information and belief, there is no repair possible or
available to provide an adequate remedy for defects of the nature of defects discovered in
the 1997 Concrete Ties.

46.  The Railroads hereby tender to Rocla the 1997 Concrete Ties.

47. The Railroads are entitled to recover from Rocla the full amount

paid for the 1997 Concrete Ties.

JURY DEMAND

48. ‘Plaintiffs hereby demand a trial by jury.
WHEREFORE, plaintiffs Metro-North and LIRR demand judgment
against Rocla:
(a) awarding plaintiffs damages m an amount to be determincd by the
Court, together with interest thereon, comprising, inter alia, the following:

(i) cost of replacement ties for the 1997 Concrete Ties and
ancillary materials;

(i)  cost of use and rental of equipment necessary for the tie
replécement of the 1997 Concrete Ties, including but not limited to the
TLM;

(i)  labor costs for replacement of the 1997 Concrete Ties;

(iv)  costof testing and inspection related to the defective 1997
Concréte Ties; | |

v) cost of removal, storage and disposal of the 1997 Concrete

 Ties;

-12 -
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(vi}  costs and loss of revenue relating to service disruptions and
the provision of alternate service during replacement of ties; and

(Vﬁ) other related incidental and consequential costs associated
with the nonconforming 1997 Concrete Ties; and
(b) awarding to plaintiffs return of the full amount paid for the 1997

Concrete Ties; and

{©) awarding plaintiffs such further and other relief as this Court

deems appropriate.

Dated: New York, New York
June 9, 2006

PAUL, WEISS, RIFKIND, WHARTON &
GARRISON LLP

4

Veslie Gordég&ﬁrgeﬁ (LF-1285)

Daniel J. Leffll (DL-6803)

1285 Avenue of the Americas
New York, New York 10019
212-373-3000

Attorneys for Plaintiffs

S13-
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Exhibit A
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METRO-NORTH COMMUTER RAILROAD
SPECIFICATIONS FOR CONCRETE TIES :
FOR USE WITH 119 LB RE RAIL, 132 LB RE RAIL OR 136 LB RE RAIL
REVISION #8

NOVEMBER 12, 1996
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SECTION |

GENERAL REQUIREMENTS
1.0  GENERAL

1.4 These technlcal provisions represent the requirements to be met by the confractor in testing and
furnishing of a monoblock concrete cross tie and rail fastening system for use on the Metro-North- Commuter.
Railroad territory. 1t is the contracior's responsibility to address all design considerations and perform afl
-testing as required to assure that the intended tie performance be attained with particular regard to mmrmum
concrete tie service life (50 years) under service requirements delineated below. .

1.2 Definitions. Wherever in these specifications the. following terms, or prenouns in place of them, are used
the intent and meaning shall be interpreted as specified herein: .

1.2.1  Contractor officer's Technical Representative The COTR is the individual responsible for the
technical aspects of the contract for Metro-North.

1.2.1  Cross Tie A transverse component of a track system whose functions are the control of
track gauge and the transmitting of rail loads to bailast.

1.2.3  Fastening Assembly Components consisting of rail clips, tie pads, and insulators which.
cotme captive to the concrete tie ready for rail installation. The design of the system must provide
positive security of the components to the concrete tie to prevent loss, Ioosemng or misalignment of

componenis during shipping.

1.2.4  Flexure strength. Resistance to bendlng
125 Insert A device for seciring an assembly to the tie, cast in the fie at the time of
manufaciure. : :

1.26 Insulator A component of the rail fastening assembly that provides electrical insulation
" between the rail and the clip and a wear.piece between the rail and the shoulder insert.

1.2.7 Lateral Load A load applied at the gauge line of the rall paralle[ to the longitudinal axis of-
the tie, and perpendicuar to the rail. .

i.2.8  Longitudinal Load A 1oad along the longitudinal axis of a rail.

1.2.9  Negative Moment Bending of a concrete tie by’ appllcatlon of a load that produces tension
in the top surface of the tie.

' 1.2, 10 Positive Moment, Bendmg of a concrete tie by application of a load that produces tension in
the bottom surface of the t:e.

- 1.2.11 Prestressed Conciete lie, A tie ulilizing precompressed concrete and prestressing tendons
to resist flexure.

1.2.12 Pretension Tendon (Strand or Wire), A reinforcing member which adds structural strength to
a prestressed concrete tie by placing it in compression. This member is tensioned prior to the

placement of concrete.

1.2.13 Rail Clip, The component of the fastening assembly that clamps the base of the renning rail
o the tie pad.

1.2,14 Rail Seat, The area of the canted plane of a tie that lies within the confines of the rail base on
which the rail rests.
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1.2.15 Shoulder- Insert, The-component of the fastening assembly which provides fateraf restraint to
the rail and aligns and rail clip to the tie.

1.2.16 Stiuctural Crack, A crack originating in the tensile face of the tie, extendlng fo the outermost
level of re!nforcemenl or prestressing lendons.

1.2.17. Tie Pad. A component of the rail fastening assembly that provides impact attenuation, a

. barrier to abrasion, and electrical resistance between the boﬂom of the rall and the concrete tie

surface.

1.2.18. Vedical Load A load applied at right ang!es to a line joining the two rail seats of the tie and
normatl to the longitudinal axis of the rail. -

1.2.19, Crat;kigg {Concrete), Reference to cracking shall mean a structu'ral crack which is a crack
originating in the tensile face of the tie, extending to the outermost level of reinforcement or

prestressing fendons and which increases in size under application of increasing load.

1.3 SCOPE

14

1.3.1 These specifications include the strength, configuration, and performance requirements for
the concrete cross fies and rail fastenings. Additionally, Moricblock Concrete ties-and rail fastenings
shall be in conformance to AREA Chapter 10 {current revision) except as specified herein. .

GENERAL CONSIDERAT!ONS

1.4.1 Service Requirements. The concrete cross ties and shoulder inserts must provide a service
life of fifty {50) years when exposed to the service conditions of Metio-North Commuter Railroad.

The ties must be capable of withstanding the variations in track conditions allowed by the Federal
Railroad Administration Track Safety Standards, and the track maintenance operations.needed to
keep track conditions within these standards. The ties will be exposed to a high densily mix of

‘passenger and freight trains, and the extremes of weather common to the New York Metropolitan

area. The Manufacturer will be responsible for assuring that the manufacturing process will yield a

. product able to meet the sefvice life requirements. The Manufacturer's designer must have at least

len (10) years of expenence in the production of concrete cross ties.

14. 2 Trag Description, Rait will be either 119 LB. RE ; 132 LB. RE OR 135 LB. RE as specified in

.the bid inquiry. Track gauge is four feet, eight and ane- half inches.

1.4.3 Cross Tie Components, The components of the concrete cross tie shall be:

1.4.3.1 A pretensioned concrete cross tie, provided with steel prestressing tendons,
threadless shoulder.inseris and contact rail support plate inserts.

NOTE: The contact rail support plate inseris shall be included unless the bid inquiry specifies
that they be deleted.

1.4.3.2 " A captive rail fastening syslem to support and transmit loads from the running rails.
into the cross lie. The rail fastening system shali include tie pads, rail clips, and insulators.
This system, with modifications of components, must be capable of fastenmg at the
proper gauge 119# RE rail {5 1!2”] base rall to the six (6"} base tie. .

1.4.3.3 The concrete tie shalf be designed to permit installation of émbedded inserts by core
drilling the completed tie within one inch of the longitudinal center line at a paint 12 inches to
18 inches from the center line of the rail foward the transverse center line of the tie, as shown

in Figure V. Core drill depth will not exceed four inches.
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1.4.4 General Design Parameters,
1.4.4.1 Concrete cross ties shall be of prestressed monoblock design, eight feet six inches in’
lengthi. The mintimum flexural performance requirements for the concrete ties are as follows:

a. ‘Positive rail seal moments of 250 inch kips static .
b. Negative rail seat moments of 118 kips static

<. Static center positive moments of 111 inch kips

d. Static center negative moments of 208 inch kips

1.4.4.2 Rail Fastening, The general design parameters for rail fastenings follow:

a. The fastening assembly shall be composed of rail clips, insulators, and tie pads. Al
fastener components shall come “captive to the tie” when shipped from the concrete fie
manufacturer. The design of the system must provide positive security of the components to
the concrete fie {0 prevent loss, loosening or misalignment of components during shipping.
“This system, with modifications of components, must be ca pable of fastening at the
proper gauge 118# RE rail {5 1/2"} base rail to the six (6"} base tie. ’

b. The fastener shall be composed of as few components as is possible within the
“specifications herein for ease of assembly, disassembly, installation and maintenance.

¢. Rail clips shall be elastic, threadless, and detachable."

d. The lateral rail loads shall be transmitted to the tie through the insulator to the shoulder
insert, and not through a concrete shoulder.

e. A resilient tie pad shall be provided between the rail and the cross tie.to reduce
abrasion, vibration, and imp_act. and to provide electrical insuation.

f. An insutator shall be used between the rail clip, the shoulder insert, and the rail to
provide electrical insulation, reduce abrasion, and transfer the rail loading to-the rail clip
and shoulder insert. The insulator shall be held in corect position by the shouider insert
and shall be easily removed upon removal of the rail clip.

g. Longitudinal restraint properties of the fastener shall be the same in both directions.
The lateral restraint properties of the fastener shall be the same in both directions.

: h. Point contact by any component of the fastening assembly to the rail, tie, or other parts
: of the fastening assembly shalf not be permitted. The minimum contact area shali be not
' less than one inch in terigth- nor less than 0.5 square inch in area.

t. No portion of the fastener ass

‘ embly except the shoulder inserts shall extend below lhe'
top of the concrete tie rail seat. '

j- No portion of the fastener assembly shall project higher than 2.5 inches below top of rail,

k. No portien of the fastener assembly shall project more than four {4) 'inches
perpendicular to the rail base when fully engaged. : :

I. Use of dissimilar metals of divergent electrical potential in contact or close. proximity to .
one another will not be permilted, '

m. The rail clips shall be designed for manual instaliation and removal in track with the
demonstrated capability of mechanical installation and removal. .

4
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n. Rail change out must be capable without removing clips from the shoulder housing or
any other fastening component from their captwe position.

o. The componets of modified fastening system to facilate the 1198 RE rail mirst be
colored to issure proper instaltation. The field and galge componets must be a different
colors and clearly marked to indicate “F * field or “G" gauge side. Rail pads must be a
different color from lhe standard 6" rail base tie pad. . -

1.5 © SUBMISSION - Concrete Tie

.51

Design_Analysis, A complete design analysis of the proposed tie and associated
hardware, verifying the ties capabllity to pass the test requirements contained in the
specifications and verifying the adequacy of the materials for their lntended use. Design

submission shall include:

a. Siructural detait drawing(s) of the proposed tie and fastening assembly. The drawnng
shall include tie configuration, presiressed strand size and location, and details of the
shouider and third rail support inserts with their fabrication tolerances.

b. Al structural calculations shall be based upon current state of the art for presfressed
concrete design and the ACI standard requirements applied as follows;

Calctiations shall. include shear and moment analysis_. for the tie under no-cracking
conditions and shall consider all long term permanent prestiess losses.

¢. Concrete batch compositions. Submission shall 'include physical and chemical
- composition of the batch, including fype and source of cement admixtures used, source
and gradation of aggregales, source and quality assurance of water, curing procedure,
including concrete strength at prestress transfer, and separation of the tie from the form.
it is the Contractor's-responsibility to provide complete documentation regarding the
concrete mix and to assure that the concrete composition and quality is suitable for its

intended purpose.

d. Specifications for pretensioning tendons and shoulder inserts. Documentation
confirming the quality of material used in these elements.

e. Justification that the proposed concrete tie and shoulder inserts will satisfy alf test
requirements as’ specified herein, Justification may include qualified laboratory test
results, calculations and performance repor{s from & proven fastener design with ten
(10 years of operational ser\nce

f. Cure time. The length of cure time necessary for the tie 1o reach desigﬁ stréngth prior
to defivery to Metro-Morth for placement in track.

152 Quahty Controt Program, A quality control pragram under which the Contractor wilt perdorm

sufficient inspections and fests of all items of work, including those by subcontractors in order
to assure conformance to-applicable standards, specifications and drawings with respect o
materials, workmanship, fabrication, and identification. The controf plan shall specifically
provide for;

a.  Vendor surveillance (e.g., shoulder inserts, cornitact rail bracket support plate
inserls, wire, etc.) ' :

b, Drawing control {changes)

c Meld Cerdification

d.  Decument control

e. Inspection Procedures - In Process and Final

5
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f Production test requirerrients
g. Segregation and disposition of defective materiat and products

h. Material and process control in plant identifying critical control points

i Production equipment and instrumentation calibration, maintenance, and data

recording

4. Work procedures and instruction

k.  Failure reporting analySIS and corrective action

3 Sample plans and quality levels shall conform to Military Standard 105D,
_AQL 2.5 Level -t unless otherwise stated or approved

m. Raw materials standards and conlrols

n.  Records of test-and inspection

0. Time and {empeiature control

p. Strengih testing

q Storage handling and shipment controls

r.  Procedures andfor tests for determining within 24 hours that the oondllson

necessary to achieve the 28-day strength have been met, with a margin of safety,

Quality budget in percentage of contract price

Assurance that the plant will meet and continue to meet PCI cedtification

o~

u. Quality Control organization chart showing all QC personnel and their level of o

authority. QC organization must report mdependently from Production to Pro;ect
Manager level or above. :

The Contractor shall provide weekly written report to Metro-North Commuter Railroad documenting a
strict adherence to the Quality Control Program.

-1.5.3 Produgtion Program A complete productidn program to include:

Plant layout.

Form design with tolerances

Raw material requirements

Primary and alternate sources for materials

Material handling

Material placement with tolerances

Curing method '

Bond release method

Method of vibration

Pretensioning and delensioning method for strand or wire

Daity production capability

Finished tie inventory plan

Plan for handling ties from finished product to Metro-North rail cars
Flow chart for production process indicating points of control for all significant

operatlons

sgTFETITAaco e o

The Contractor shall provide weekly written reports to Metro-North Comimuter Railroad documenting
cornformance to the Production Program.

1.5.4 Organization and Management, The contractor shall submit an oiganization and management
system sufficiently comprehensive fo meet and maintain the requirements and objectives of the
contract. This program shall employ the systems and techniques necessary to identify the product

configuration; control changes to the product during development, production, testing and delivery;
. and monitor the contractual effort to determine the degree to which the objectives of the contract are

- being achieved.

The Contractor shall delineate all primary suppliers and their location as well as the intended
alternate suppliers. Metro-Norih shall be nofified immediately of any change in material sources from
primary lo alternate suppiiers. The Confractor shall provide written documentation that any malerials
from alternate suppliers meet all spec:fcatrons required and will yield a final product Capable of

performtng as intended,
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1.6 SUBMISSIONS Fastening System

1.6.1 The supplier of the rail fastening shall submit shop drawings for all componénts of the

-~ fastening system showing ail dimensions and the manufacturing tolerances, Also, Quality Control
and Production Plans mus_t be submilted for each individual component of the system following the
provisions .of Section -1, Paragraphs 1.5.2 and 1.5.3. The supplier shall use any of the statistical
process control techniques for inspection and acceptance of the products doring preduction. if
inspection by sampiing. is utilized, use ANSIVASQC Z1.4, “Sampling Procedures and Tables for
inspection by Attributes™ at 2.5 AQL, Level Il S

1.6.2 Cerlificates of Compliance shall be mailed directly 1o Metro-Morth for each-shipment. If the
supplier is not certified to one of the ISO9000 Series of Quality System Standards, NAPM-RIG
QSSS(AAR M1003) or equivalent quality system standard, then Production and Quality Controf. -
Plans shall be submitted to Metro-North. The method of packaging for shipment must be approved
by Metro-North prior to production. : ' L :

. 1.6.3 The Contractor shall design, manufacture and supply two (2) toe load testers priorto
- qualificationtesting to measure the toe load of one clip within an accuracy of fifty pounds: This tool shall be
lightweight,easily handled, and capable of being placed and operated by one man in three minutes or less.
‘The instrument shall be desigred such that calibration technigues can be used to verify the accuracy and
' : repeatabilily of the instrument. ' "
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;

SECTION 2

2.0 PRODUCTS

;

2.1 GENERAL AND MATERIAL REQUIREMENTS

This section describes the performance and matenal reqwrements for the cross tie and rail fastening system
furnished. under this contract. The intent of this specification is to obtain uniform quality, durability, and
performance throughout the design service life of 50 years for concrete tie and: shoulderinserts and 15 years

- far other components with minimum maintenance.

2.2 CONCRETE

221 The concrete used for concrete ties shalt have a maximum water-cementious materials
ratio of 0.40, air content of 5.0%, and a minimum 28-day compressive strength of 7,000 pounds

“per square inch as determined by ASTM Designation C39 Test Method. The test cylinders shall
be made and stored in accordance with ASTM Designation C31 except that initial cunng
temperatures shall be the same as that of the ties they represent,

222 ¢ Cement, Al cement shall be low alkali (less than 0.60% maximum) and eha[l comply with
ASTM C150- Air entraining cement shall not be used.

2.2.3 Fine Agg regate, Fine aggregate for concrete shall conforin to the requsrements of AGTM
€33 and shall be rated as innocuous when tested in accordance with ASTM C1260. Gradation
other than as specified in ASTM €33 will be permitted provided that mortar making properties and
concrete strengths are not adversely affected. Fine aggregate shall come from one source and
variations in fineness modulus (ASTM C125) shall not exceed plus/minus 0.20 from that assumed

or the mix design.

22.4 Coarse-Aggregate, Coarse aggregate for concrete shall conform to the requirements of
ASTM €33 and shall be rated as innocuous when tested in accordance with ASTM G1260. In

general, maximum size of coarse aggregate should not exceed three- -quarters of the minimum
clear spacing of tendons in the end pattern or three quarters of the clear depth of cover over

tendons or bars.

2.2.5 Water. Water in- mixing concrete and washing aggregate shall be potable and free of
injurious amounls of ofl, acid, alkali, inorganic matter, or other deleterious substances, that may

be harmful fo concrete or steél as specified in AASHTO-28.

' 226 Admixtures. Admixtures containing chlorides- fluorides, sulfides, nitrates, or aluminum
powder shall not be used. Admixtures to increase workability and reduce water may be used
subject to approval by COTR. Admixtures shall conform to ASTM Designation C494. Ajr-

entraining agents shall conform to ASTM C260.

2.2.7 Accelerated Curing. Concrete cross ties may he exposed to heat or steam curing fo
accelerate strength gain. Curing regimen shall be in accordance with industry practice with.
respect to rates of heating and cooling, maximum temperatures etc. and shall be subject to

approval of COTR,

2.2.8 Transfer of Pretensioning. Transfer of pretensioning transfer of forces from bulkheads of
the casting bed to the concrete shall be accompiished at a time and in a manner which prevenis

damage to the concrete ties.

2.2.9 Durability, It shall be the contractor's responsibility to select materials and design a mixture
which will be able to withstand freezing and thawing cycles and not be susceptible to alkali-
aggregate reactivity. Test specimens from the approved mix shall be tested in accordance with
ASTM CB66 Procedure A and ASTM C227 respectively.
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If air entrapment is used for this purpose, air entrapment shall be meastired in accordance wnth
ASTM €231. Test beams made from the approved mix design shall be tested in accordance with
ASTM C866, Procedure B. Petrographic examinations of concrete ties in accordance with ASTM
C295 must confirm the presence of the percentage of dry air requared by the concrete mix design.

2,210 Alkali - Silica Reaclivity The concrete produced from the composition of cement, . fine
aggregale and coarse. aggregate shall be analyzed and tested in accordance with ASTM

" Standard C227 and. the Canadian National "Duggan” test so as o insure that the resulting
combination does not produce a concrete subject to deleterious expansion resulting from an
alkali-silica reaction. The expansion limit of the concrete cores shall not exceed 0.1 5%. -In
addition to meeting the aforementioned test requirements, the Contractor shall take all necessary
measures {o protect concrete from alkali- reactmty degradation. . : :

2.3  METAL REINFORCEMENT

2.3.1 Prestressing_Material.  Prestressing shall be mdented wire strand conformmg fo ASTM
Designation A416 or uncoated siress-relieved wire confonmng to ASTM Ad21.

2.4  CONCRETE CROSS TIE

Cross Tie Configuration, Dimensions, and Tolerances. The basic confi guratlon dtmensuons and

tolerances of the concrete cross tie shall be as indicated below:

24.1  8feet 6 inches; tolerance plus 1/2 inch, minus 1/8 inch.

2.4.2 Width of bottom: 12 inches maximum, 10 inches minfmum plus or minus 1/8 inch.
243  Width éf top: 9 inches minimum, 10 inches maximum, plus ‘or minus 1.8 inch.

24.4 Minimum depth: 6 1/2 inches of concrete depth at any section; toterance plus 1/4 inch,
' minus 1/8 inch.

245 Maximum depth: Any section of tie depth shall not be more than 10 inches: lolerance
i plus 1/4, minus 1/8 inch.

246  Track gauge: Ties shall be manufactured for 4 feet 8 and 1/2 inches track gauge. The -
rail fastening system shall hold track gauge to plus 1/32, minus 1/16 inch. The centerling
of the tie shall be within 1/8 inch of the oenterirne of track gauge.

247  Rail cant: The rail seat shall prowde for a cant of 1 in 40 plus/minus 5 toward centerline
of tie.

248 Rail seat plane: The rail seat shall be a flat smooth surface, piusfiminus 1/32 lnch across
‘the rail seat.

2.4.9 Differential tilt of ra;! seats A differential tilt in the direction of the rail of one rall seat {o
the other shall {on a width of 6 inches) not exceed 1/16 inch.

24,10 Concrete cover: The minimum concrete cover for prestressed strands shal! be as
specified in ACI Standard.

2411 Weight: Weight of concrete tie shall not éxceed "z'OO pounds.

24,12 Surface finish: The top and side surface of the fies shall present a smoath, uniform
appearance. Heavy concentration of surface voids or evidence of improper mixing,
vibration, or curing shall be cause of rejection. The top and side edges of the tie shall be .

beveled.
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- 2.4.13 The bottom surface shall present a rough finish, as struck with a broom.

2.4.14 There shali be no evide_nce'of tearing of the concrete where the prestréssing strands or
wires emerge or of any void in contact with a strand or wires. ' '

24.15 identification marking: Ties shall be permanently labeled by inderited or raiséd-'numeral?s' o

-or lefters on the top surface, to identify-the following: -

a.Manufacturer's identification
b. Line number
- ¢, Form rumber
d. Tie number
e. Year of manufacture
f. Date code traceable to day of manufaclure

The identification system shall be submitted to the COTR for approval. Markings. must
be such that they will remain legible for the design life of the tie.

.25  RAILCLIPS

2.5.1 Rail clips shall be of material. which will provide the required properties to satisfy the
. performance testing and environmental conditions specified. The material shall be capable of
withstanding degradation from temperature (-20 to +150 degrees F), heat aging, compiession set,
resilience, oxidation, water, acids, alkali, petroleum oils, synthetic lubricants, and sunlight without
having detrimental effect on the ability of the material to pass the performance testing specified.
ASTM test results used by the product manufacturer to show the ability of the material to resist
the modes of degradation listed above shall be submitted by the' Contractor for approval by the

' COTR.

2.5.2 The rail to rail fastener body connection shall be by an elastic spring steef rail hold-down
clip of proven design.with a minimum of 10 years of documented successful in-track performance.

2.5.3 The clip toe shall not have a point contact to rail base. The clip toe shall provide a fiat
surface, with a minimun contact area of 1/2 square inch. Rail clips used on rail joint bars may be
of varied design to those used on ordinary rail, but shall have similar performance characteristics
and be made by the same manufacturer.

2.8 INSULATORS

2.6.1 Insulators shall be any material which will provide the required properti‘es' to satisfy the
performance tesling specified.

2.6.2 The material shall be capable of withstanding degradatidn from temperaturés (-10 to +150
degrees F). ' :

2.6.3 The insulators shall be designed to withstand the figors of application and reapplication of
_rail ¢lips and other components.

2.6.4 Results of the following ASTM tests shali be submi.tted by the supplier:

Tensite and Elengation - ASTM D638
Compressive Strength - ASTM D695
Hardness - ASTM D785

-Flexural Strength - ASTM D790

fzad Impact - ASTM D256A

- ¢
2.8.5 insulators shall be shipped in heavy duty burlap bags with 200 insulators per bag.

10
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27 TIEPADS

Physical Requitements

2.7.1 The tie pad -must be compatible with the rail fastening system .and shalf bé.”!' plus/minus
116 inches long, and shall be the same width as the distance between the shoulders +0 and -
1716 inches, and shalt have a-shape factor for orientation during installation.

2.7.2 The thickness shall not be less than 6. 5 mm.

273 Al pads shall be rnarked in a permanent manner to indicate manufadurer and pad
identifi callon

Materjal Properiies - Testin

The following fests will be conducted by the Contractor from the batch of material used to
manufacture the tie pad specimens for qualification testing. Test specimens must be cured in the

same manner as the final product. Each-specified test will be conducted and reported on for three'

samples. AH testing shall be conducted by an independent testing laboratory approved by Metro-
Morth. The following tests shall be conducted

2.7.4 Compression Set Test ASTM D395 (Method B) Type (i
a. This test shall be conducted for 22 hours
b. The compression set shall nof to exceed 40 percent

2.7.5 Tensile Strength, Heat Aging, Tensile Strength Tests

a. Tenside Strength Test {before aging) ASTM D412, Tensite Streng{h wil be 1 500
psifmin. Elongation will be 250%. min.

" b. Heat Aging Resistance Test (2 days at 212 degrees F) ASTM D573

c. Tensile Strength Test (after aging) ASTM D412. Elongation will
be 200% min. and 60% of results of (a) (before aging) . The tensile strength resulting
from this test series shall not exceed 15 percent of test (a) (before aging).

2.7.6 Compression Set at Low Temp&rature-ASTM D1229. The specimen thickness shall be 6.0
+ 0.2 mm, The test shall be conducted for 22 hours at 0 degrees F, The compression set shalf not

exceed 50 percent at time 30 minutes.

2.7.7 The Contractor shall submit resuits of industry standard tests with acceptance criteria by
the minimom/maximum range. The tests will include but are not timited to the folfowing:

a. Hardness (ASTM D2240)
b. Abrasion resistance {(ASTM D2228)
c. Resistance to fluids such as water, acids, alkali, pelroleum oils, and synthetlc

hubricants (ASTM D471)
d. Resistance to ozone (ASTM D518)

28 SHOULDER INSERTS AND CONTACT RAIL SUPPORT PLATE INSERTS

2.8.1 Shoulder inserts shall be threadless and must be designed to provide and maintain proper
pasition and alignment of the rail clip, instator clip, tie pad, and rai base.

2.8.2 The shoulder inserts shall be malleable or ductile casl iran material which will
provide the required properties {o salisfy the performance testing specified.

I
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 2.8.3 The material shall be capable of withstanding degradation form temperature -10
to +150 degrees F), .

2.8.4 The shoulder insert shall not be direcily anchored to the pr&ténsioned steal,

2.8.5 Values for the following ASTM tests shall be submitted by the supplier:

a. Tensile, Yield, Elongation (ASTM A536) . .
2.8.6  The shoulder insert shall be designed to meet the surface and pulf out
resistance specified in 3.5.6. T

2.8.7 The shoulder insert shall be constructed in such a manner as to provide positive
sealing of the clip. .

2.8.8 Shoulder placement in the tie must be symmetrical,

2.8.9 Unless otherwise specified in the inquiry, concrete tias shall contain stainless
-steel threaded inserts on both ends to accept bolis to affix contact rail bracket support
. plates as shpwit on Drawing M-1002, Revision 1, dated 1/4/90. Inserts shall be covered

with a water tight protective cap.

2.9 PRODUCTION QUALITY CONTROL TESTS

During production, quality control tests and inspection shall be performed to ensure a uniform, high-quality
product. These shall include as a minimum the following: ' '

2.9.1 Daily Production Quality- Contro! Tests, The following daily product'ion guality

control tests shall be performed, prior to delivery, on one or two ties as noted below.
Ties are-to be selected at random by the COTR from every production line (not greater
than 560 ties) of prestressed concrete ties-

a. On two ties the distance from the center of the fie to the center of the rail
seats shall be verified and, by use of iemplate, the rail seat configuration and
insert location shall be verified. The ties shall exhibit no visible cracking of any

kind.

b. On two fies the rail seat positive moment {est: and center negative moment
test shall be performed as specified. ’

c. One tie shall be subjecied to the bond development and tendon anchorage
test specified. :

d. If any tie does not meet the requirements, three additional randomly selected
ties shall be tested. If any of any three additional ties fails 10 meet the
requirements, the entire fot may be rejected at the oplion of the COTR.

292 [Location for inspection and Quality Contro] Testing, Quality control testing of _

production ties shall be performed at the manufacturer's plant with the facilities and test
equipment approved by COTR prior to production of fies. Two copies of the results of
_ all inspection and quality control tests shall be submitted to the COTR within 48 hours
of the performance of the tests. Facilities shall be provided for the COTR to withess afl

tesling.

12



Case 1:06-Cv-0'43_69-LTS | Document1  Filed 06/09/2006 ‘Page 27 of 30"

2.10 ‘HANDLING, SHIPPING AND STORAGE

- 2.104d Handllng. The Iocatlon of pickup points for handlmg of tiées and details of plckup
devices shall be shown on. COTR approved shop drawings. Ties shali be handled only by
means of approved dewces at designated Iocatlons .

2.10.2 Storing, Concrete ties in’ slorage shall be placed in a horizontal pos:tlon and in such
a.manner as to prevent damage to castin place hardware, the tie, or to adjacent fies. The
ties shall be stockpiled in such a manner as fo facilitate their loading onto rail cars in
modules of 21 ties across stacked 4 fies high. The method of storage, including size and
type of dunnage shall be submitted to the COTR for approval

- Concréte ties shalf be stored at the Contractor's facilities until Metro-North calls for their
shipment. Concrete tie shipment shall commence within one week of the Contraclor‘s

receipt of request for shipment.

13
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SECTION 3

3.0 QUALIFICATION TESTING - CONCRETE TIES

3.1 SCOPE

This section specifies all qualification testing requirements for the concrete ties procured under this contract: I

the Gontractor proposes any change in component or source of material, the Gontractdr shall first request
Metro-North's consent to re-qualify the new tie through the qualification tésting specified herein. If prior consent
is granted and the new tie passes the qualification testing, in the judgment of the COTR, the new tie may begin

production.

- 3.2 _Production Requirements  After ties have met all qualification test requirements, and after approval of

the COTR, further production of such products may proceed.

ior i i ing. cifie aid b
Contractor. The Contractor shall bear costs of all parts and tests that fail to meet any requirement of this
contract. o : . . .

3.4  Qualification Testing of Concrete Tles The qualification tests specified shall be performed at an

independent testing laboratory(s) approved by the COTR. Prior to the COTR's approval of concrete tie -

designs, concrete cross ties shall be subjected to qualification testing set forth below. All tests which require

the use of a short section of rail shall use 119 RE or 132 RE rait as specified.

3.4.1 Eailure to Pass Qualification Testing, Failure of proposed design ties to pass any qualification
tests will require redesign and complete qualification re-testing. o

3.4.2 Lot Size, From a fot of not less than 10 ties produced in accordance with these specifications and
the production procedure approved by the COTR and to be used during fulf production, four ties will be
selected at random by the COTR for laboratory testing. Tie “1” shall be subjected to design tests
specified herein, and Tie “2" shall be subjected to fastening tests specified in Section 4.0, Tie “3" and "4"
“shall be retained by the COTR for further test use and as control for dimensional tolerances and surface

appearance of ties subsequently manufactured. '

3.4.3 Dimensions. The conerete ties shall be measured for critical tolerance before and after testing.
Dimensions must be included in the test report.

3.4.4 Sequence of Qualification 'ng,gg, The sequence of qualification tests using Tie *1” shall be as

defined below. During the sequence of tests no component of the fastening assembly shall be replaced.

a. Rail seat positive moment test shall be performed on one rail seat, hereinafter designated Rail

Seat A _ . .
b. Rail seat negative moment test shall be performed on Rail Seat A

c. Tie center negative moment test

d. Tie center positive moment test

e. Rail'seat negalive moment test shall be performed on Rail Seat B

f. Rail séat positive moment test shall be performed on Rail Seat B

g. Rail seat repeated load tesi shall be performed on Rail Seat B

h. Fasténing insert tests shall be performed on Rait SeatB - o
I. Bond development, tendon anchorage, and ultimate load fests shalt be performed on Rail Seat

A

3.5 CONCRETE TIE TEST PROCEDURE

3.5.1 Rail Seat Positive Moment Test, With the tie supported and loaded as shown in Figure 1, a load
increasing at a rate not greater than 10 kips per minute shall be applied until a load of 42.5 kips is
obtained. This Joad shall be held for not less than 3 minutes, during which time an inspection shall be

made to determine if cracking occurs.

14
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i cracking doeé not occu'r the requirements of this test will have been met.

352 Bg}[ Seat Negative Moment Test With the tie supported and loaded as shown in Figure VI, a sate.
not greater than 5 kips per minute shall be applied until a load of 20 kips is obtained. This load shall be
" held for ndt less than 3 minutes, during which time an mspeclton shall be made to determine if any

crackmg OCCurs,

if cracking does not oceur, the réquirements of ﬂ1is_ test will have been met.

' 3.5.3 Tie Center Negative Moment Test, With the tie supported and tLoaded as shown:in Figure i, a
load increasing at a rate not greater than § kips per minute shall be applied until a load of 15 kips is
- obtained. The load shalf be held for not less than 3 minutes, during which time an inspection shall be

made fo determine if cracking occurs.

If cracking does not occur, the requirements of this test will have been met.

3.54 Tie Center Positive Moment Test, With the tie supported and loaded as shown in Figure Iif, a load
increasing at a rate not greater than 5 kips per minute shall be applied until a load of 8 kips is obtained.
The load shall be held for not less than 3 minutes, during which time an inspection shall be made to

determine if cracking occurs.

If crécking does not accur, the requirements of this test will have been mst.

355 'B' ail Seat Repeated Load Test, Following the vertical load test on fail seat B, the load shall be
increased at a rate of at least 5 Kips per minute until the tie is cracked from it bottom surface up to the

level of the lower layer of reinforcement.

After removal of the static railseat load necessary to produce cracking, and substitution of 1/4 inch thick
plywood strips for those shown in Figure 1, the tie shall be subjected to 3 million cycles of repeated
loading with ‘each cycle varying unlformly from 4 kips to the value of 46.75 kips. The repeated loading
shall not exceed 600 cycles per minute. If, after application of 3 million cycles, the tie can suppert the
railseat load (46.75 kips), the requirements of this test will have been met. :

3.56 Fastener insert Tests, Faslening inserts shail be subjected to a puli-out test and a torque test as
follows:

a. The pull-out test shall be performed on each insert as shown on Figure [V. An axial load of 12
kips shall be applied to each insert separately and held for notless than 3 minutes, during which
time an inspection shall be made to determine if there is any cracking of the concrete, or
permanent deformation of the insert. The load shall then be increased to 18 kips, held for 3
minutes and again inspected for cracking of the concrete and deformation of the insert. The lfoad
shall then be released. If the insert retums to within 0.0005 of its original position within 5 seconds
after a return to a no-load stale and no cracking of the concrete or deformation of the insert is
observed, then the requirements of this test will have been met, .

b. Following successful completion of the insert pull—out test, the torque test shalt be performed on
each insert. A torque of 500 foot-pound shail be applied about the vertical axis of the insert by
means of a calibrated torque wrench and suitable attachment to the insert. The torque shall be -
held for not tess than 3 minutes. Ability of the insert to resist this torque without rotation, cracking
of the concrete, or permanent deformatlon shall be necessary to meet the requirements of this

test.

Bond breakage due to separation of mortar laitance from the body of the shoulder insert shall not
be grounds for rejection.

3.5.7 Bond Dev ent, Tendon Anch e. and Ultimate Load Test. The tie shall be supported and
loaded at Rail Seat A as shown in Figure T, the load shall be increased at a rate not gfeater than 10 kips'

i5
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per minute. An extensometer reading to .0001 inch shall be suitably attached 10 two of any bottorm
strands or wires at the end of the tie:

a. The load required to cause bond loss shall exceed 63.75 kips. Bond loss is defined as strand :
slippage of mote than .001 inches. .

L
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SECTION 4

QUALIFICATION_TESTING - FASTENING ASSEMBLY

4.0.SCOPE

This section specifies all qualification testing requireménts. for the fastening ass'embl'y procured under this

contract, If the Contractor proposes any change in component or source of material, the Contractor shall first

request Metro-North's consent to re-qualify the new fastening assembly through the qualification testing
specified herein. [f priorconsent is granted and the new fastening assembly passes the qualification testing in

the judgment of the COTR, the new fastener assembly may begin production.

Production uirement, After the fastening asset’nbiy has met all qualification test requireients, and
after approval by the COTR, further production of such products may proceed.

4.2 The cost of qualification testing and production quality control testing as specified shall be paid by the
Contractor. The Contractor shall bear costs of all parts and tests that fail to meet any requirement of this

contract. - '

4.3 Qualification Festing of Fastener Assembly.

The qualification tests specified shall be performed at a testing laboratory gpproved by the COTR. Prior to the
COTR's approval, the fastening assembly shall be subjected to qualification testing as set forth below. All tests
* which require the use of a short section of rail shall use 119 RE rail. Test fie may be cut in half for simultaneous

testing of both rail seats.

4.3.1 [ailure to Pass Qualification Testing, Failure of proposed design to pass any qualification tests

will require design and complete qualification re-testing.

4.3.2 Lot Size. From a lot of not less than 50 insulators, 50 clips, 50 tie pads produced in accordance
with these specifications and the production procedure approved by the COTR and to be used during
full production, two sets of fastening assembly componerits will be selected at: random by the COTR
and to be used during full production festing. - The remaining components will be retained by Metro-
North for further test use and as a control for dimensional tolerances and surface appearance of

components subsequently manufactured. ’

4.3.3 Sequence of Fa_giener'Tests. The sequence of fastener performance tests using both rail seats of
Tie "3" shali be as described below with the toe load test applied on all rail clips before and after each
test. During the sequence of tests no component of the fastening assembly shall be replaced.

Dimensions
Impact attenuation test .
Fastening assembly and break-in procedure
Dimensions
Rail Clip load/deflection iest
-Tie pad load/deflection test
Electrical impedance test
Fastening longitudinal restraint test
- Fastening repeated load test
Fastening longitudinal restraint test
Eleclsical impedance fest
Rail clip load/deflection test
Tie pad load/deflection test
Dynainic stiffness at room temperature
‘Dimensions :

¥

os3TFTmTFampanow
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‘4.4 FASTENER TESTS

4.4.1 Dimensions, Fastener components shall be measured for critical dimensions. as identified by the
manufacturer. These critical dimensions shall include as a minimum: clip toe height (to a reference
point), pad lhickness (an average of 5 values) and insulator thickness (at the clip bearing point and at

three locations on the post separating the rail from the. insert).

4.4.2 Impact Atlenyation Test, The procedure for this test shall be as described herein. The standard:

" pad against which all candidate pads will be compared is EVA pad (DuPont Elvax 660 supplied by
Metro-North). .Each candidate pad shall be preconditioned by five (5) single blows of the 115 pound
impact fixture drop hammer from a height of twelve {12) inches. The pad being tested shall be placed on
a concrete rail seat and the impact shall be directed through a rait section, - :

Begin with the EVA pad - 3 drops at 12 inches, Test ail stcceeding pads at 12 inches.

-Acceptance Criteria, Candidate pads shall demonstrate the ability to attenuate 25 percent of the strain
produced with the EVA pad. This will be measured as the ratio .

EVA STRAIN - CANDIDATE PAD STRAIN
EVA STRAIN

for corresponding drop height at 12 inches. The strain shall measured vertically, in the same dfreclion as’
the blow of the impact hammer. .

4.4.3 Dynamic Stifiness al Room Temperature. The dynamic stiffness of the pad shall be measured as
follows:

Place the pad on a flal milled steel plate, surfaced to 2 #32 RMS finish free of rust and off, and place a
flat plate of comparable finish of 6-inch width and at least 8-inch length over the pad. This plate will be
called hereinafter the "loading plate”. : )

Mount a displacement measurement device so that it measures the vertical displacement of the loading
plate along an axis which lies within a radius of 2 inches of the loading axis. Apply a cyclic vertical load
fo the loading axis over the center of the pad. The load should vary from 0 to 30, 000 pounds arid should
be continuously applied at a rate of 10 fuil load/unload cycles per second.

Apply the cyclic load for at least one minute for séveral load cycles, record load and deflection

-simultaneously using a recording device which permits no filtering of cycles responses dver the
frequency range between 0 and 30 Herlz.

Plot the recorded cycles of load vs. deflection on an x-y plotier. The dynamic spring rate of the pad shall
be determined as the slope of the line connecting points on the compressive foad portion of the cycle at
4,000 and 20,000 pounds. The temperature at which these tesis are conducted shall be 70 plus/minus

5 degrees F.

Acceptance Criteria, The stiffness value resulting from this test shall be between 1.0 miillion ibs. in. and
- 1.25 million ibs, in.. ' _ o :

4. 4. 4 Dynamic Stiffness at { ow Temperatures, Dynamic stiffness value at low temperature shall be

“measured as follows: A thermocouple shall be attached to an exposed area of the pad.
With the loading plate and tie pad positioned in the loading machine as described in 4.4.2, a suitable .
“arrangement shall be used to tower the temperature of the pad to -10 degrees F. The temperature of the
pad shall be held at -10 degrees F for at least one hour. ' '

A plot of dynamic load vs. deflection shall be obtained as described in 4.4.3. The pad temperature shall’
be -10 degrees F plus/minus 5 degrees F during testing. :

18
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Lgcce;;ta-nce Cnten The stifiness value resulting from this test shall be between 1.0 million and 2,0
million Ibs. in,

4.4.5 anamac Stiffness at High Tempera{ure A lhermocouple shall be attached to an exposed area of

the pad. With the loading plate and tie pad positioned in the loading machine as described in 4.4.3; a
suitable arrangement shalf be used to raise the temperature of the pad to 1 40 degrees F for al least one
‘hour. A plot of dynamic load vs. deflection shall be obtained as described in 4. 4.3. The pad temperaiure

shalf 140 degrees F plus/minus 5 degrees F dunng testing. _ . _
Acceptance Crileria, The sfiffness: value resulting from this test shall be between 1 0 million ibs.in. and -

1.25 malllon hs.in..

4.46 Fastening Assembly Test and Break-in Procedure, A short piece of rail shall be placed on ane raif

seat and secured to the fie using insulators, pads and rarl clips as recommended by the manufacturers
of the rail fastener. The toe load of the rail clips and the installed clip deflection shall be measured and
recorded. A verdical load of 16 kips downward and 1.8 kips upward shalt then be applied fo the center of .
the rail at the transverse centerline of the tie at the rate of 10 plusfminus 1 cyclesfsec. for 5000 cycles.

The vertical deflection of the rail shall be measuréd and recorded. All deffection shall be measured and
recorded o the nearest 0001 inch. After the 1000 cycles, clip toe load and instalied deﬂectron shall be

‘measured and recorded.

4.4.7 Rail Clip Load Deflection Test Al rait clips from the fastenmg assemblies wsed .during the
quatlification testing shaH be loaded in a manner similar to their use in the fastening system. The method

of loading will require as a minimum the use of a section of 119 Ib. fyd. RE rail at the point of contact with
the rail base. The test will be performed in the following sequence:

Measure the critical clip dimensions
Apply an initial load of 1,000 ibs. to the clip and reiease the load

Repeat step (a)
Apply ioad in increments of 200 Ibs. until the: ciip deﬂectlon is .1 inch greater than the
installed deflection or the clip load is 1,000 Ibs. greater than the instalted load, whichever is

less. Then release the load

aoes

Acceplance Criterig, Plot the. recorded load versus deflection and clip crifical dimension versus foad.,
Clearly identify the installed load point on each plot. The clip critical dimension or deflection shall have

changed no more than 010 inches from the original value in test (g) "dimensrons“

4.4.8 Tie Pad Load/Reflection Test, The tie pad from the fastening assembly used for qualification
testing shall be loaded vertically in a manner simifar to their use in the fastening system. From a no-
load state, the vertical load shall increase in increments of 500 Ibs. until 10,000 ibs. has been reached.
Thereafter, the load shall increase in increments not greater than 1,000 Ibs. until a maximwm load of 44
kips plus the conibined toe load of the clips has been reached. For each increment of load, the vertical

- deflection of the pad shall be measured to the nearest 0.0001 inch and recorded. The recorded values
for vertical loads vs. deflection shall be plotted on a graph. The point representlng the installed toad and

deflection shall be delineated,

Acceptance Criteria- The pad shall return to within 0. 005 inches of its original position within 30 seconds
after return to a no load state.

The slope of a Ilne Sp, for any subsequent tie pad load deﬂeclton test shall be between 500,000 and
2.0 million Ibs.fin,

SP = 20,000
(a-b)

Where a = Qriginal Clamp Force of Two Clips - 5 kips and
b = maximum wheel load
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e AnSwer: ix 11l has bee . The contractor is required to provide
¢ Appendix 11l has been changed. The contrs d t le
ZI%TJ?}V;Zr-ee Ing[;ecial or not. The contractor 1s re_sponsable for the having all
- shipments meet all FARJAAA interchange ru_les;

4 Question: Please proVide.a tegible copy of Metro-No;th’S'terms and ..
conditions. ' : _

4. Answer:  See the attached copy (Attacihment 1}

" 5. paragraph 4 enlitled Warranties include in the.terms and qo?dli:on lSé ?feaﬁ? :
déieted, and the following language Is u_jcorporated,‘ The c;?n r?:, ;?lr Cwom s
. that the concrete ties and hardware -fgrnished und_er_tms con ract: - Dr_p y wit
the spécifications in all respect and will be free of defects in mater _

workmanship. The contractor’s liability under this Warranty shall be limited to

the repair or replacement of the concrete ties and hardware, at @h_e di_scrgtion of

| Metro—Nbﬂh pius the cost of freight, for up to 2’5_years after 'd_ehvgry o Metro-
North. The Ezontractors liability for the cost of freight under this Warranty. shali
be limited to $ 12.00 per tie.” - . |

6. Question: Have there béen any DBE goals established for this procurement 7
g )- 6 Aﬁswér: Goals have not been established for this procurement.

Il The following Technical questions have _beeﬂ presented by perspective |
"v.e-ndors concerning the Concrete Tie Specification: o |
7 Quesﬁo‘n - Page 8, Durability refers o ASTM_ C666 'P,rocedure A 'Page 9_f:ir ot
péfagraph refers 1o ASTM C666 Procedure B._

2 Answer: See revised Specifications. .

8. Question : Page9, Metal Reinforcing refers to ASTM A416 strand does not
ir;clude “indented” strand as per ASTM .A_886. .

8. Answer: See revised Specification.

9. Question : Page 8 Durability refers-.to ASTM C227 for C_227 for Alkali reactivity .
b.ut- omits ASTM C1105 carbonaie reactivity test for carbonate aggregates..

9. Answer - See Revised Specification.

ior. i ic6 0 erience is required in 1.5.1 of
tion: Ten years operational service or experien ‘ : )
:r?e Sazfesning system. No fastening as described in the requirements has existed

‘ this long-
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' Acknowleoged‘.

10. -Answer The Designer and manufacturer shouid have products with ten
years cf opérational service expenence _

1) Questton “The Specrfrcatlon requires adherence to AREA Chapter 10 ar.\;:t :
?(4 tro-North service conditions with mixed traffic. Service conditions i.e. a?
!czc;s wheel ﬂats etc may vary over 50 years Thts should be more specific.

td cover mixed trafflc commuter
r - The service requrrements shou
SghA: S;V:d Amtrak service and Conrail freight traffic. Line tonnage will not

'_ exceed 20 million gross fon per year.

“The followmg attachments should be mcluded in the bid document

1. -Delete the Appendix It date November 25 1996 and insert the attached
dated Decernber 23, 1996. (Attachment 2)

2. Included in this Addendum are the LIRR drawtngs for the concrete ties Third
Rail. Channet plates. (Attechment 3) .

3. New Concrete Tie Specrflcattons (Attachment 4)

4 List of documerits-to be mcluded in the btd submlssron (Attachment 5)

signature
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ATTACHMERT 1

TER’MS & CONDITIONS

- Attachments L . : o .
_All attachments incorporated herein by reference aré hereby made g part of this order.

- Acceptance

Unless otherwise agreed in writing signed by the Buyer, a’cceptanée is expressly limited to the

" items and conditions herein, and the Sefler, by accepting this. order shall be deemed to have

agreed to each.and all of said terms and conditions, not -withstanding any terms o - conditions
contained in any document submitted by the Selier. .

“Assignment : _ o _
Any assignment of this order, in whiole or in part or of any other interest herein under without the
written consent of Buyer, except an assignment confined solely to moneys due or to become due, -
shalt be void. It is"expressly' agreed that any such assignment of ‘monies shall be void to the

- extent that it. attempts to impose upon the Buyer obligations to the assignee additional to the
' payment of such monies, of 1o preciude the Buyer's obligations to the assignee additional to the
payment of such monies, or to preclude the Buyer from dealing solely and directly, with the Seller -

in all matters pertaining hereto, including the negotiation of amendments or settlements of-

amounts due.

Warranties _ : _
The warranties, express and implied, created or recognized by the Uniform Commercial Code of

~ the State of New York shall apply to all articles furnished hereunder, and may not be excluded or

modified. The Seller agrees to take back and replace any and all articlés which violate such

 watranty and agrees {o pay transportation charges both ways in such event. Such articles while

held by the Buyer pending Seller's disposition, will be at Selter's risk and expense.

Use of Information : :
Any specifications, drawings, sketches, models, corporate logo, samples, technical information or
data -{all hereinafter designated "information®) furnished to the Seller _hereunder or in
contemplation hereof shall remain the Buyer's property. All such information written, graphic or
other tangible form shall be returned at the Buyer's request. Unless such information was
previously known to the Seller free of any obligation t0 keep it confidential, or has been or is
subsequently made public by the Buyer or a third party, it shall be kept confidential by the Seller,

~ shall be used only in the filling of arders hereunder, and may be used for other purposes only upon

such terms as may be_agreed upon between Buyer and Seller in writing.

Tax S : _ : :
The Seller will accept valid sales and compensating use tax exemption certificates or direct.

payment permits in lieu of charging such state andfor local taxes. Any privilege license or gross
receipts tax for the account of the Seller will not be charged to the Buyer. -

Default

{A} Buyer may, subject to the provisions of parégraph {C} below, by- written notice of defauit 0.

the Seller, terminate the whole or any part of this Order in any one of the following

- circumstances: (1) if Seller fails to n;_.;‘&e delivery of the supplies within the time specified herein

as "delivery date" or -any extension ‘thereof; or (2) if Seller fails to perform any of -the other

- provisions of this Order and in either of these two circumstances does not cure such failure within

a period of ten {10) days lor such Ionge( peri_od as the Buyer may authorize in writing) after
receipt of notice from Buyer specifying such failure, (B) in the event the Buyer terminates this

"Order in whole or in part as provided in paragraph {A) above, Buyer may procure, upon such terms

and in such manner as Buyer may deem appropriate, supplies similar to those terminated and
Seller shall be fiable to Buyer for any excess costs. for such : . :

+
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simifar supplieS: Provided, that Seller shall continue the performance of this Order to the extent
not terminated. (C} Except with respect to defaults of Seller's subcontractors, Seller shall not be
liable for any excess costs if the failure to perform the Order arises out of causes beyond the

- gontrol and without the fault or negligence of Selier. Such_ causes may include, but are not
“restricted 16, acts of God or of the public enemy, acts of the Government in either its sovereign or
" contractual capacity, fire, floods, epidemics, quarantine restrictions, strikes, - freight embargoes,

and unusually severe weather; but in every case the failure to perform must bé beyond the control
and without the fault or negligence of the Seller. If the failure to perform is caused by the default

" of Seller's subcontractors, and if such default arises out of causes beyond the contral .of both the

Seller and Seller's sub¢o’ntractors, and without the fault or negligence of either of them, the Seller

shall not be liable for any excess costs for tailure to perform, unless the supplies or services to be L
~ furnished by the subcontractor were obtainable from other sources in sufficient time to permit the

Seller to ‘meet the "delivery date” schedule. {D) H this Ordet. is terminated as provided in
paragraph (A} above, the Buyer, in addition to any other rights provided herein, may require the
Seller to transfer title and deliver to Buyer in the manner and 1o the extent directed by Buyer (1)
any completed supplies-and {2) such partially completed supplies and materials, parts, tools, dies,
igs, fixtures, plans, drawings information, and contract rights (hereinafter called "manufactuting
materials™) as Seller has specifically produced or specifically acquired by the performance of such
part of this. Order, as has been terminated and the Seller shall, upon direction of Buyer, protect
and preserve properly in posses_sion of the Seiler in which Buyer has an interest. Payment for -
completed supplies delivered to and accepted by buyer, shall be at the contract price. Payment
for manufacturing mateérials delivered to and accepted by Buyer and for the protection and
'pre.serva-tion'Of property shall be in an arhou_nt agreed upon by Seller and Buyer {E} Buyer may
terminate this Order at any time upon written notice to Seller if a.petition is filed by or against
Seller under the bankruptoy laws of the United -States or Seller makes a general assignment for
the benefit of its creditors or a receiver is appointed for any property of the  Seller, (F) The rights
and remedies of the Buyer provided herein- shall not be exclusive and are in addition to any other

rights and remedies provided by law or under this Order.

Favored Nations

" " If the Seller shall seli any product of the kind and specifications covered by this order to-any other

customer at a price which is lower for the same of:a less quantity than the purchase price then In
effect hereunder, the purchase price hereunder shall be- reduced to such lower price for all .
comparable quantities under unshipped orders of the Buyer -and under orders hereafter placed by
the Buyer so long as each lower price remains in effect. '

Terminatton o : : . . o -

This order may be terminated in whole or from time to time and at any time for the convenience
of Buyer. Upon notice of termination, Selier will stop work as directed by Buyer. An equitable
adjustment will be mutually agreed betw_een Seller and Buyer to compensate Seller for work.
-perfofméd up to the date of termination and the total of all payments under this order shall-in no

" event exceed the price stated. In nc wvent, however, will Seller be paid anticipatory profits. To

facilitate the determination of the -appropriate compensation, Selter agrees to provide supporting
cost data as requested by Buyer and to permit Buyer's auditors access to records to verify such
'c_oSi data. Al completed or partially completed items and ali material for which compensation
was paid to Seller.upon -termination shall. become the property of the Buyer. The article does not
apply to recession or termination for Seller's default. - ' '
Changes ' . ' - '
Buyer reserves the right to change, by order suppiement any part of this order. Upon the receipt
of such supplement or notice thereof, Seller shall promptly take alt practicable action to prevent

‘such change from causing any unnecessary of unreasonable cost to Buyer-Buyer shall have ro

5
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15. .

16.
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unless Seller shall have shipped such articles to Buyer prior to receipt by Selier of such suppiement
or'n_otice herec_n‘.-_ Buyer s_hall_pa_y reasonable compensation to Seller for supplement or notice
thereof where this agreement covers articles to be manufactured, processed or fabricated to

* Buyer specifications or specifications- specially prepared by Seller for Buyer, and Seller shalt credit

Buyer for all savings caused by such change.

. Claims _ : c : . : _ _ T
All goods furnished- hereunder will be subject to final inspection and- approval of Buyer even

though previously inspected at place of manufacture, within. a reasocnable timé'afte_r -delivery
lirespective of date of payment thereof) and Buyer may reject nonconforming goods. Rejected

goods may be returned -by Buyer to Seller at Seller's expense and Buyer shall ‘have no further -

obligation with respect to such goods. Inno event shall BU\_/er incur any liability for payment of
rejected goods. - = ' ' \

' damage to goods delivered hereunder provided that in no event shall a reasonable time be

deemed to be less than 10 days from the date of acceptance of goods. Damages with

respect to such claims will be calculated by Buyer and the amount thereof deducted from:

_ Seller's invoice or it previously paid will be reimbursed by Seller to Buyer.
B.  The Selier agrees to save the Buyer harmless from and indemnity it against any and all

claims, losses and expense. of any kind including attorneys fees arising from injury or
damage resulting from material or design, defects in the articles named on this order or any

~ part thereof.
Seller Addressed to Furnish Material .
Material must be furnished and invoices rendered only by the Seller to which the order. is

_addressed, unless otherwise authorized in writing by the Buyer.

Whaiver .

Failure of Buyer to insist on strict: performance by Seller of the terms and conditiohs of this order

at any - time shall not bé construed as a waiver by Buyer of such performance in the future.

Invoices _ :

A, invoices (U.S. Shipments) _ o o _ _
Unless otherwise instructed by Buyer in writing, the Seller will submit all invoices only after
making shipment in triplicate to Metro-North Commuter Railroad Compary, Manager,
Accounts: Payable to 347 Madison Avenve, New York, NY 10017, When Buyer is
responsible for any prepaid shipping charges receipted freight bill must accompany the
invoices. If a consolidated shipment is made, indicate on each invoice where bill of lading
or other receipts are attached. The Seller will include the contract number, purchase order
nurmber, iterm number and description of material on all correspondence, invoices, shipping
documents & packages. In addition, all invoices must reflect unit of measure shown on
‘Metro-North purchase order. - ' o

Prices ' e __ _

All prices for materials, equipment or suppiies incorporated herein shall apply as stated unless

changes are agreed uponin writing by both Buyer and Seller. " All prices charged rmust be in

compliance with governmentai price control regulations in effect.at time of shipment, - '

Audit . E : C _ o
In the event that payment for any material or laber. under this order is based on other than unit or

lump sum pricing. Buyer shall have the right to audit the books. and records of the seller for a

period of six years-after acceptance by Buyer.

Inspection and Rejection

v

- obligation to "pay"S‘el_ler for any standard articles normally stocked by Seller and ordered he_r._é_in_._- =

A Buyer shall-have a reasonable time to submit claims of count, weight, quality, loss or
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18.

49,

.0

. 21.

I—

C

All material received is subject to inspection and to 'rejec"éion by the Buyer if {he material is

" defective or does not meet Buyer specifications. The Buyer specifically reserves the right (1) to

have rejected material replaced by the Seller at the purchase price stipulated in the contract of {2}
to return the rejected material freight coliect for. full credit at the price charged plus transportation
charges. The Buyer reserves the right to accept a part of any shipment and reject the balance,
consideririg the contract breached material. The Buyer's rights with respect to the rejection “of

material are.not ‘waived by failure of the Buyer 10 notify the Seller promptly upon réceipt of

deliver. -

_Packing and Cartage

The Buyer will not pay charges for packing or carta”ge unless agreed upon in writing..
patents and Cgpyrights‘ ' : ' S

The right is hereby granted-to Buyer, Buyers parent and parent’s subs_i‘dia_ri'es and affiliates to use
whether the same is patented of copyrighted before, during or after acceptance by buyer. The
sejler shall indemnify and. hold harmless Buyer, Buyers parent and parents subsidiaries and-
affiliates against all loss and expense incurred in the defense, settlement or satisfaction of any
claim, and shall pay all awards or damages assessed that are in the nature of patent of copyright -
infringement arising out of or in connection with the use of any product or material provided under
this order including reasonable attosney fees. If Buyer be enjoined from using any other right'it'
may have hereunder, or at law , or in equity, may require the Seller 10 supply at its own expense, -
temporarily of permanently products of materials not subject to such injunction. i
Working on Buyer's Premises . . S _
In the event, that installation or any other w rk_in connection with the goods .or services
purchased hereunder is to be performed on Buyer's premises, by Seller, his employees or agent,
the following terms and conditions shall apply: . _ g ' ' ' :
A. Seller, his employees or agents shall take, use, provide and make all necessary and proper
-.precaution'against the occurrence of any acGident or injury to any persen or prdpert_ly
during the progress of the installation or other work herein covered and shall be responsible
for and shall indemnify and save harmless Buyer from the payment of all sums of money’
and costs.-and expenses, incurred by reason of all, or any such accident or injury that may
happen of occur upon or about such work, howsoever caused, and all fines, penalties and
toss incurred. for or by reason of the violation of any state, county, municipal or local
ordinance or regulation or the law of any state or the United States while the said work is
. inprogress. o . ' . \ -
8. Upon request of Buyer, Seller agrees to furnish evidence of adequate insurance coverage
of pubiic, liability, automobile liability, property damage liability and workmen's
compensation. ' - E '

C. Selier agrees that alt persoﬁé who are compensated by Seller shall be deemed to be its ..

. employees for the purpose of any tax or contribution levied by the federal, state and local
governments and -accepts exclusive liability for any payroll tax or contribution imposed by
federal, state and local laws ¢.vering such persons. o :

.Cia_yton Act o _ . o . _
© This order is placed subject to all of the provisions of the Clayton Anti-Trust, 15 U.S.C. §% 12f2'7,

and if Buyer be advised by its counsel that this agreement offends against or is- contrary to the
provisions of Section 10 of said Act of Congress. then Buyer shall inform ‘Selier and thereupon this
agreement shall be terminated. ' L _ '
Title and Risk of Loss _

Unless specifically agreed otherwise, title to and risk of loss of all goods furnished hereunder shall -

rermnain with Seller until receipt and acceptance of the goods at Buyer‘s location. Notwithstanding
a ,
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... 26.
Aa)

23.

24,

26,

restrictive legends to the. contrary, title to plans drawings and specifications wrth respect to the _

: goods shall be vested i and remain with Buyer and may be used by Buyer for any purpose. (A)-
Passage of title to the materials or supplies {or any part thereof) shall not in' any way relieve Seller

of its obligations under this Order, not be treated as a waiver by Buyer of- the right later to reject
any part of the supphes which fail to meet any warranty expressed or implied.  Seller shall assume
and pay for any lpss-of or ‘damage to the supplies covered hereby until delivery or until title
otherwise passes from Seller to Buyer, whichever occurs later. If any lien or encumbrance is
asserted against the materials or supplies or any part thereof, Buyer shall have the right to - '
discharge the same by: (1} filing a bond or other security, or (2) in its discretion, to pay: the full

 amount thereof, whereupon Buyer shall have the right to deduct from the order price the amount
~ thus pa:d or (3} if the purchase price has been paid, Seller shali repay to Buyer the amount thus

paid by Buyer to discharge such lien or encumbrance. (B) Seller agrees: {1} that all dies, tools, jigs,
fixtures, designs, drawings, patterns and other specral iterns;- the prices of which are .itemized

. separately hereunder or which.are furnished by Buyer without charge, shall be the property of

Buyer, that Seller shall be responsible for all loss or damage thereto, reasonable wear excepted

- until they are delivered to 'Buyer, and that same shall be {a} appropridtely segregated marked as

the property of Buyer and in the absence of specific instructions from Buyer to the contrary,
numbered with' the part made, in order to accurately identify same at all times {b} kept in good

' workmg condition and (¢} used exclusively for the production’ of goods for Buyer and subjected to

other use except with the written permission of Buyer, (2} that all material furnished by Buyer
without charge hereunder. shall likewise be the property of Buyer that Seller shall be responsible
for all loss or damage including manufacturing-errors, thereto responsible wear excepted untit such

material is delivered to Buyer, and that such material réceived from Buyer for the performance of . )

this Order shall be property segregated and marked, ‘and {3} upon completion, cancellation or

terrriination of this Order, ali such material tools etc. shall be held free of charge by Seller pending

instructions from Buyer and in the absence of such instructions within six {6) moriths. Seller shall '
be entitled, after ten (10} days notice in writing to Buyer, to store same-at Buyer's expense, (C}
Unless express!y provided to the contrary on the face of this Order, the fact that title to supplies
may be in Buyer because of partial or progress payments to the Seller, or because the supplies
called for by this Order involve the performances of service or material furnished by Buyer shali

ot relieve Seller of responsabilrty for ali-loss or damage thereto unt:l such supplies are delivered at

the pomt specified by thIS order

Notice of Shipment .
MNotice of each shipment, giving purchase order number and kingd and quantlty of articles, rnust be

sent to Buyer by maii on date of shlpment The notice should be clearly marked "Notice of

Shipment.”

Quantities .
Overshipments are subject to Buyer's acceptance on!y, but Seller's suggestions 'as to standard.

"packages or capacity loading of cars e invited.

£.0.B. Terms

" The Seller is responsubie for pnepayment of all transportation charges to the F.O. B point.

Noncollusion in Bidding
By submission of this bid, the Seller and each person signing on behalf of the Seller certlfles,

" under penalty of perjury, that to the best of his knowledge and be!tef {1) The prices in this bid

have been arrived at independently without coliusion, consultation, communication, or agreement,
for the purpose of restricting competition, as to any matter relating to such prices with any other
bidder or with any competitor; {2) Unless otherwise required by taw, Lhe prices which have been
quoted in this bid have not been knowingly disclosed by the Selier and will not knowingly be

5
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disclosed by the Seller prior to opening directly or indirectly, to any other bidder or to any
competitor (3) No attempt has been or will be made by the Seller to induce any other person,
partnership or corporation to submit a bid for the purpose of restricting competition. {b} A bid shall
not be considered for award nor shall any award be made where (a) (1} (2) and {3} above have -
not been complied with, provided, however, that if in -any case the Seller cannot make the
forgoing certification the Seller shall so state and shall furnish with the bid :a-sighed statement
which sets forth in detail the reasons therefore Where (a} {1} {2) and (3} above have not been
complied with, the bid shall not be considered for award not shalt any award be made unless the : -
Buyer of its designee determiries that such disclosure was not made for the purpose of restricting
competition. The fact that the Seller {1} has published price lists, rates or tariffs covering items
being procured, (2} has informed prospective customers of proposed of pendihg'pubﬁcation of
new or revised price lists for such items, or.{3) has sold the same items to other customers the
.same prices being bid, does not constitute, without more a disclosure within the meaning of
paragraph {a) above. ' ' : . . o A
Labor Law

1f any part of the Work falls within the purview of the Labor Law of the State of New York, 'tﬁe..

Seller agrees as to such part of the Work to comply therewith, including Sections 200, 220-a,

520-b, 220-d, 220, 222-a, and 223 thereof, as amended and supplemented in conformity with
such ‘sections of the Labor Law the Seller agrees and stipulates that no laborer, workman or

mechanic in-the employ of the Selier, subcontractor or other person doing or contracting to do the -
whole or a.part of the Work shall be permitted or required to work more than eight hours in any '
one calendar day, not more than five days in .any one week except in cases of extraordinary
emergency as defined in Section 220 of the Labor Law, and further that the wages to be paid for
a legal day's work as hereinbefore defined to all. classes of such lzborers, workmen or mechanics

“upon the Work or upon any material to be used upon or in connection therewith shall be not less

than the prevailing rate {at the time the work is performed) of a day's work in the trade of
occupation in the town, city, viltage or other civil division of the state wherein the physical workis '
being performed and.shall be paid in cash, and that each such laborer, workman or mechanic
employed by the Seller o by any subcontractor. or other person-on, about or upon the Work shall-
receive the wages and supplements provided for in said Section 220 of the Labor Law.- In

. obedience to the requirermnents of Sec_tioh 2992.a of the Labor Law, the Seller further agrees that if

the provisions of the said Section are not complied with the Contract shall be void.

" New York Laws and Courts

This order shall b_e interpreted in accordance with the Laws of the State of New York. the Seller.
agrees to submit any controversies arising out of this order to the New York City Courts-except -

.as may otherwise be provided by applicable statutes.

Compliance with Laws - - _ . : - o
The Seller shall comply with the provisions of the Fair Labor Standards Act of 1938 as amended,

‘and all other applicable tederal, state, country and jocal laws, ordinances, regulations and codes

{inciuding procurement of required pormits or certificates) in the Seller's per_f_orma‘ncé hereunder

- irrespective of whether a specification is furnished if materials, services or containers are reguired
. to be constructed, packaged labeled ‘or registered in a prescribed manner the Seller agrees to

indemnify the Buyer and the customers of the Buyer for any loss of _damage' sustained because of

- the Seller's non-compliance with any federal, state or locat law.
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Metro-North Comiﬁuter Railrbad Company
~ Bid No. 5830-A

for the Purchase of
‘Concrete Raiiroad Ties

_ Addendunﬁ-Np; 2
. Dated: January 6, 1997

The following Constitutes addendum No. 2 to the Inquiry document dated

November 27, 1996. Each bidder shail acknowledge receipt of this addendum -

by signing the acknowledgment and returni ng it with your proposal.- -

All Persons shall take note of these changes 10 the subject documents. The bid
due date has not been changed it remains, January 10, 1997, '

The Warranties _sect-ion'_alm_ended in Addendum No. has been c_haﬁgéd- to read:

Paragraph 4 entitled Warranties include in the terms and condition is-herein
deleted, and the following language fs'incorporated, * The contractor warrants
e _ that the concrete ties furnished under this contract will comply with the
' : specifications in alf respect and will be free of defects in materialsor

workmanship. The contractor's liabifity under this Warranty shall be | imited to
the repair or replégcement of the concrete ties, at the discretion of Metro-North,
~ plus the cost of freight, for.up to 25 years after delivery fo Metro-North. The

* contractors liability for the cost of freight under this Warranty shall be limited to

$ 12.00 per tie. . S _ S

Hafdware system for a period of five years éifte'_r_

Trie contractor warrants the
' wlace defective material excluding labor.

instaliation of the'tie angd-

Wiz _51/6,79'7
— f

Signa:ure '

'Acknowledge.d: \¢
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m Metro-North Railroad

- October 4, 2004

" Rocla Concrete Ties, Inc.

701 West 48" Avenue

Denver, CO 80216-1817

Attn: Peter Urquhart, President

Re: Metro-North Purchase Order Number 2222022 873

Warranty Claim — Conerete Ties
WW

Iﬁe&r Sir:

This letter is to inform you that Metro-North Railroad (“Metro-North™), on behalf of
itself and the Long Island Rail Road (the “LIRR”)(collectively, the “Ratiroads”), has a
-warranty claim against Rocla Concrete Ties, Inc. (*“Rocla”) due to the defective nature of
the ties purchased under the above-referenced Purchase Order. As will be detailed
below, significant numbers of the ties are exhibiting cracking and further deterioration,
resulting in failure of the ties. This condition is worsening over time. As a result, the ties
-will have to be replaced to ensure safe and efficient operation of the Ratlroad.

Accordingly, the Railroads will require Rocla to perform under the applicable 25-year
warranty established in the Parchase Order and provxde a complete remedy for this

situation.

The Contract

Following a competitive solicitation (Bid No. 5830- A), Metro-North awarded Purchase
Order No. 2222022873 to Rocla for over 150,000 concrete ties and associated hardwar_e '
_ _The tlBS were delivered to and mstalled onboth Railroads in or about 1997 and 1998 '

' The Technical Specification, whlch was made part of the Purchase Order, provided that
“fi]tis the contractor’s responsibility to address all design considerations and performall . -
- testing as reqmred to assure that the intended tie performance be attained with particular
regard to minimum concrete tie service life (50 years) under service requn'ements as set -
- forth in the bid document (Section 1 .0). :

\.

MTA Metro North Raitrgad is an agency of the Metropciitan Transportatlon Authonty State of New York
Peter S. Kalikow, Chairman
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Rocla Letter
Page 2
October 4, 2004

The Specification also requifed that:

[tlthe concrete cross ties and shoulder inserts must provide a service life of fifty
(50) years when exposed to the service conditions of Metro-North Commuter
Railroad. The ties must be capable of withstanding the variations in track
conditions within these standards. The ties will be exposed to a high-density mix
of passenger and freight trains, and the extreme weather common to the New
York Metropolitan area. The Manufacturer will be responsible for assuring that
the manufacturing process will yield a product able to meet the service life

requirements. (Section 1.4)

In addition, the Specification erovided that “[i]t shall be the contractor’s responsibility to
- select materials and design a mixture which will be able to withstand freezing and -
thawing cycles and not be susceptible to alkali-aggregate reactivity” (Section 2.29).

Consistent with these Specification requirements, Rocla warranted “that the concrete ties
fumished under the contract will comply with the specification in all respects and be free
- -of defects in materials or workmanship.” The warranty requires repair or replacement of
defective ties at Metro-North’s discretion, and is for a period of 25 years from delivery.-
Under this warranty, the cost of freight to Rocla is limited to $12.00 per tie.

The Defective Concrete Ties

Recently, the Railroads have observed that a significant number of the Rocla ties are
undergoing varying rates of failure, ranging from hairline cracks to extensive “mapped”
' cracking to severe deterioration, where the tie is actually falling to pieces. In increasing
-numbers of the ties the prestressed strands are pulled in and the rail seats are broken,
resulting in loss of structural strength, and the inability to bear loads. The condition of
~ the ties in general has been found to be progressive, in that apparently normal ties are

. seen to develop cracking, and ties already evidencing cracking have subsequently failed.
" The defective ties are creatmg major safety and operatlonal concems for the Rallroads

o Prehmmaly mvestxgatlons undertaken on behalf of Metro-North attribute the faxlure of

. the ties to alkali-silicate reaction. (“ASR”) and delayed ettringite formation (“DEF”); or a

combination of both. Improper air entrainment also appears to be a factor. These
conditions are. known factors in the failure of concrete ties; in fact; the speclﬁcatlon

o affirmatively requ1red that the ties “not be susceptible to alkah-aggregate reactivity”-

(Section 2.29, quoted above). It is clear that these conditions result from defective-

-~ manufacture by Rocla. Our investigation indicates that impurities in the concrete mix

and improperly high curing temperatures are among the factors which have caused the -
problem :
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Rocla Letter
Page 3
October 4, 2004

It should be noted that concrete ties purchased by the Railroads from another -
manufacturer, at about the same time as the defective Rocla times, are performing
satisfactorily. These non-Rocla ties have experienced similar environmental conditions,

- and were installed using the same methods as the Rocla ties. Further, we have leamed

that Amtrak has experiericed major problems with many of its Rocla ties, and that
Amtrak has made claims against Rocla as a result. All of this demonstrates that the cause
and responsibility for the tie failures lies with Rocla. '

Accordingly, while reserving all of its contractual and common law rights, Metro-North
Railroad, on behalf of itself and the LIRR, demands that Rocla accept its warranty
obligations and provide a complete remedy for this situation. The Railroads are still
evaluating the extent of the problem, but at this time it is not unreasonable to assume that
most or all of the Rocla ties will have to be replaced. In such event, as per the terms of
the warranty, it is Rocla’s contractual responsibility to pay for replacement ties and all
labor and other incidental costs incurred by the Railroad. :

: leen the magnitude of this situation, we believe that it would benefit all partles tomeet
and discuss a resolution of this matter. Please call the imdersigned at 212-340-3043 to

arrange such a meeting.

Very truly YOurs,

s~

B Richard Gans
- Special Counsel

. c¢c: Rocla Concrete Ties, Inc.

268 East Scotland Drive

Bear, DE 19701 _
Attn Robert Andrews, VP Sales and Marketmg
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* April 26, 2005 -

Peter Urquhart, President
" Rocla Concrete Ties, Inc.
701 West 48™ Avenue

Denver, CO 80216-1817

Re: Metro—.North Purchase Order Number 2222022873
Warranty Claim — Concrete Ties

Dear Mr. Urguhart:

In furtherance of my letter of April 15, 2005, this letter is to advise you that Metro-North
will be replacing all Rocla ties on the Hudson Line, track 3, from approximately CP 25 to
CP 33. The severe deterioration of numerous-ties, as well as the advanced rate of
deterioration of the ties in general, which has necessitated the imposition of “slow orders”
on sections of this track segment, requires the Railroad to take this action.

In addition, pending operational conéiderations, the Railroad may replace Rocla ties on
Track 1 later this year, from approximately CP 48 to 58.

Pursuant to the operative warranty, Metro-North will seek all of its costs in this regard
from Rocla, including but not limited to labor, material and equipment costs. Metro-
North reserves all of its rights in this regard. '

Very truly yours,

A

Richard Gans
Special Counsel

ce: R.X. Bernard
- R. Lieblong
J. Wagner
R. Krasnow
A. Bombace
S. Hubscher
B.Koch
I. Curcio (LIRR)
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| w Metro-North Railroad

BY FAX (212-888-0919) AND EXPRESS MAIL
May 25, 2005

Stephen Lazare, Esq.

Lazare Potter G1acovas & Kranjac, LLP
950 3" Avenue

New York, NY

Re:  Metro-North Purchase Order Number 2222022873
Warranty Claim — Concrete Ties

Dear Mr. Lazare'

By letter dated October 4, 2005, Metro-North Railroad (“Metro-North™), on behalf of
itself and the Long Island Rail Road (the “LIRR”)(collectively, the “Railroads”™),
presented a warranty claim against Rocla Concrete Ties, Inc. (“Rocla”) due to the
defective nature of the ties purchased under the above-referenced 1997 Purchase Order.
As detailed in that letter, significant numbers of the ties were exhibiting cracking and
further deterioration, resulting in failure of the ties. The condition was, and is, worsening
over time. The Railroads indicated that the ties would have to be replaced to ensure safe
and efficient operation of the Railroad.

Accordingly, the Railroads required Rocla to perform under the applicable 25-year
warranty established in the Purchase Order, and provide a complete remedy for this
situation,

In the October 4™ letter, and subsequent thereto, although not required by the contract to

- do so, the Railroads provided information concerning the reasons for the failure of ties. _
Despite ample opportunity to do so, Rocla has failed to provide any evidence refuting this
information, and also has failed to provide any evidence even purporting to show that the
ties are in accordance with the specification. Rocla hag also failed to provide any
evidence that the ties will not contmue to deteriorate, as has been happening.

While certain off-the—record discussions concerning _settlement were held subsequent to
the October 4, 2004 letter, Rocla failed to make a conforming tender under the contract,
rectifying the breach of warranty. Accordingly, by letter dated April 26, 2005, Metro-

- North informed Rocla of its decision to replace Rocla ties on its Hudson Line, from
approximately CP 25 to CP 33, The letter again referenced the severe deterioration of
ties, as well as the advanced rate of deterioration of the ties in general. Shortly thereafier,

MTA Metro-Norih Railroad Is an agency of the Metropolitan Transportation Authority, State of New York
- Peter S, Kalikow, Chaimman
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Lazare Letter
- Page?2 '
May 25, 2005

Rocla was informed that LIRR, for the very same reasons, will be replacing
approximately 6 miles of Rocla ties on its Main Line, also in 2005.

Again, while certain off-the-record settlement discussions have taken place subsequent to
the April 26, 2005 letter, Rocla has failed to make a conforming tender, or indeed, any
tender at all outside of setflement discussions, with respect to its warranty obli gations.
Specifically, Rocla has not committed to performing its contractual warranty obligations,
nor has it actually performed such obligations. Additionally, Rocla has failed to provide
any adequate assurance that it can perform under the warranty, particularly with respect
to the obligation to-provide replacement ties that would meet specification requirements.
In fact, the Railroads have informed Rocla that another group of ties, purchased by LIRR
in 2001, is also evidencing cracking.

Accordingly, Rocla is in breach of its warranty obligations. Because no conforning
tender has been made, the Railroads will move forward and replace the defective Rocla
ties on the Metro-North Hudson Line and the LIRR Main Line, as specified above, using
it own resources and alternate vendor(s) for ties. This action is required given the
operational and safety-related requirements of the Railroads, which can no longer be
deferred. In accordance with the warranty and our rights under law, the Railroads will
hold Rocla responsible for all damages arising from its breach, including but not limited
to the cost of materials and all other costs related to the re-installation of ties.

As the defects clearly are not limited to the ties that are to be replaced this year, the
Railroads continue to reserve all of their confractual and other rights with respect to the
remaining ties. Moreover, pending further evaluation of the failure as a whole, the
Railroads specifically reserve their right to revoke acceptance of all of the ties obtained .-
“under the referenced Purchase Order. '

Richard K. Bernard Aﬂ&

Vice President & General Counsel

cc: Albert C. Cosenza, Executive Vice President, LIRR
Leslie G. Fagen, Esq.
iDaniel J. Leffell, Esq.



